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H.B. 6989 (COMM) AAC Non-compete Agreements (Opposed)

Good Morning Senator Prague, Representative Ryan and other members of the
Committee. My name is Kia Floyd and | am an Assistant Counsel for Labor & Employment
matters for the Connecticut Business and Industry Association (CBIA). CBIA represents more
than 10,000 companies throughout the state of Connecticut, ranging from targe corporations to
small businesses. The vast majority of our companies employ fifty (50) or fewer employees, many
of whom make up Connecticut’s workforce. | am here today to speak on behalf of all of our
member companies. CBIA generally supports any labor and employrrient related legislation that
does not increase the costs of doing business in the state or unreasonably increase
administrative burdens on employers in dealing with employment and workplace issues. Insofar
as H.B. 8989 would generally prevent businesses from protecting their legitimate business and
propriety interests through the use of non-compete agreements, CBIA must strongly oppose this
measure as both originally drafted and as amended.

As originally drafted, H.B. 69892 amended The Uniform Trade Secrets Act (C.G.S. §35-
51) to prohibit an employer from requiring an employee to sign a non-compete agreement which
prevents the employee from working in the same or similar job in the same location. As recently
amended, this legiskation now exempis broadcast employers, from the general prohibition and
lays out some limited exceptions where the use of non-competes and restrictive covenants may
be acceptable, such as; the sale or disposition of business goodwill, dissolution of a business
partnership; and termination of a business interest in a limited liability corporation.

Legal Requirements for Non-Compete Agreements

Non-compete agreements and restrictive covenants are commonly used in a variety of
husiness industries to protect the time and investmenis that companies make in building their
products, resources and customer base. In today’s increasingly competitive global economy,
restrictive covenants and non-compete agreements may be the only effective ways to protect an
employer’s business in some industries. Connecticut law already provides that restrictive
covenants and non-compete agreements are only enforceable if the restraint on an employee is
reasonable and balanced with the employer’s interest in protecting: trade secrets, customer lists,
confidential information, unique and extraordinary services, goodwill and the like. Courts looks at
several factors in determining whether a particular agreement should be upheld:

{1) the length of time the restriction operates;

{2} the geographic area covered,;

{3) the fairness of the protection accorded to the employer;

{4} the extent of the restraint on the employee's opportunity to pursue his occupation; and
{5) the extent of interference with the public's interests.

Trans-Clean Corp. v. Terrell, 1898 WL 142436 (Conn. Super 1998)
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Courts Are The Proper Forum for Scrutinizing Non-Compete Agreements

In deciding whether to enforce a non-compete agreement, courts will batance the need to
protect the employer's legitimate business interests with any burden that enforcement of the
agresment would place on the employee. Courts recognize that employers have a rightto eam a
living, but employers also have a right to protect their relationships with customers, safeguard
confidential information, and keep competitors from acquiring trade secrets. If a court finds that a
particular agreement is unduly prejudicial to a party, it may narrow the scope and duration of the
agreement, or it may refuse to enforce the agreement entirely. Ultimately there are a myriad of
options available to courts to ensure that a non-compete agreement is fair and balanced to all
parties, and a court of law is the best forum in which to determine whether such balance exists.

in allowing the parties to a disputed non-compete agreement to file civil actions for
"injunctive or equitable relief as the court deems appropriate,” H.B. 6989 appears to recognize
that the value of courts in determining what types of agreements pass legal muster. In fact, it was
only a few years when the legislature considered SB 1037 AAC Restrictive Employment
Agreements, which was introduced by the Labor and Public Employees Committee during the
1299 legislative session. In analyzing that bill, the Connecticut Law Revision Commission of the
General Assembly found that:

[T]he conclusion of the study committee is that Connecticut common law as if exists
presently provides an equitable balance between the interests of both employvers and
employees in determining the enforceability of noncompete agreements. Therefore:

The [Clommittee recommends that the legislature take no action at this time and
allow the courts, which are in the best position to determine the appropriate
outcome in each case, to further develop the law in this area as changes in the
business community occur and new situations arise."”

Accordingly, by the General Assembly’s own admission, issues of enforcement and development
of law regarding non-compete agreements are better left to the courts rather than the legislature.

H.B. 6989 Leaves Connecticut Businesses With No Real Protection

Although H.B. 6989 now includes specialized training as a "legitimate business interest"
which employers may protect, it does nothing fo safeguard employers against former employees
with unique knowledge and extensive experience of a company’s operations who defect to a
competitor. This bill also fails to clearly define the terms "same or similar job," therefore it will be
difficult for businesses who utilize such agreements to determine which types of positions fall
within the purview of this legislation. inasmuch as the language of HB 6989 may be subject to
multiple interpretations, it will jeopardize the time, resources and investments that companies
make in developing employees, building customers and creating business infrastructure.
Consequently, measures such as this will negatively affect the state economy by discouraging
businesses, especially smali start-up companies, from doing business in the state, at a time when
Connecticut needs to attract and retain businesses the most.

in summary, H.B. 6989 is overly broad and leaves most employers in the state with no
ability to safeguard their legitimate business interests when deating with unscrupulous
competitors and former employees. As amended, the bill is prejudiced in favor of the
broadcasting industry while other types of employers are left out in the cold. For the
aforementioned reasons, CBIA stronagly opposes this measure and urges the Comynittee not to
enact it

Thank you for the opportunity to comment today.
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